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INTRODUCTION
On January 26, 2022, Plaintiff-Appellant Jane Roe learned for the first time
that Defendants-Appellees participated in selecting the judges for their own case,
both in the district court and in this appeal, and also knew the appellate panel’s
identity for six months before it was disclosed to Roe and the public. These blatant
conflicts of interest and unfair favoring of one party over the other in this litigation
create a severe appearance of impropriety that is apparent to any reasonable
observer. See Caperton v. A.T. Massey Coal Co., 556 U.S. 868, 886 (2009) (“Just
as no man is allowed to be a judge in his own cause, similar fears of bias can arise
when—without the consent of the other parties—a man chooses the judge in his
own cause.”). As a result of these violations of Roe’s due process rights, any
judgment that was entered in this case is void. See New York Life Ins. Co. v.
Brown, 84 F.3d 137, 143 (5th Cir. 1996); Charles Gardner Geyh, Fed. Jud. Ctr.,
Judicial Disqualification: An Analysis of Federal Law 82 (3d ed. 2020) (when “a
judgment is ‘void,’ it is subject to vacatur under Rule 60(b)(4) at any time”).
It is inevitable that the district court judgment must be vacated based on the
fact that the district court judge was selected by Defendants—regardless of who
the judge was or whether he was actually biased. Thus, judicial efficiency would
counsel that this Court vacate the judgment below rather than have another
appellate panel appointed to vacate that judgment.
1
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Through no fault of this panel, the same conflict of interest that tainted the
district court’s judgment also affects this appellate panel. Thus, this Court could
alternatively conclude that the panel should be disqualified and another panel be
appointed to order vacatur of the district court’s decision. Appellees oppose this
motion and intend to file a response, except for Anthony Martinez, in his
individual capacity, who did not provide a position.
FACTS AND PROCEDURAL HISTORY
On March 3, 2020, Roe filed suit alleging constitutional and civil rights
violations by officials in the federal judiciary. See J.A. 102. Roe, a former
assistant federal public defender, alleged that Defendants violated her equal
protection rights by subjecting her to sex discrimination, including deliberate
indifference to sexual harassment. See J.A. 19–22. She further alleged that
Defendants violated her due process rights by subjecting her to a fundamentally
unfair process for resolving her workplace discrimination claims. Id. Roe sued
federal officials, including the Judicial Conference, the Administrative Office of
the U.S. Courts (“AO”), and officials of those entities, for their creation of
unconstitutional policies for addressing workplace discrimination, and for their
unconstitutional implementation of the policies and practices with respect to her.
See id.
On April 6, 2020, the Chief Justice designated and assigned an out-of-circuit
2
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judge, the Honorable William G. Young, to Roe’s case. Ex. A. On April 17, 2020,
a letter from a staffer at the AO transmitting the intercircuit-assignment order was
filed on the district-court docket. Id. The letter announced the “Chief Justice’s
designation of the Honorable William G. Young,” and enclosed the Chief Justice’s
designation order. Id.
On December 30, 2020, the District Court dismissed Roe’s complaint. J.A.
1490–527. Roe timely appealed on March 29, 2021. J.A. 1558.
On April 8, 2021, the Clerk of Court for the Fourth Circuit notified the
parties “that the judges of the court have recused themselves from consideration of
this appeal, and the appeal will be assigned to judges designated in accordance
with 28 U.S.C. §§ 291(a), 292(d), and 294(d).” Notice Issued re: Panel
Assignment 1. Over the next seven months, while nearly all briefing was
completed in the appeal, no intercircuit-assignment order was “filed in the
borrowing court,” as required under the Guidelines for intercircuit assignments.
Guidelines for the Intercircuit Assignment of Article III Judges 2 (2012)
[hereinafter “Guidelines”].
On October 29, 2021, Roe moved for this Court to disclose any intercircuitassignment and designation orders. On November 1, 2021, this Court granted
Roe’s motion. See Ex. B. The Court’s order revealed for the first time that each of
the panel’s judges was assigned and designated to this appeal on May 7, 2021,
3
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approximately six months earlier. Because some Defendants in this lawsuit are
entities who would ordinarily be involved in intercircuit-assignment processes, the
delay in disclosure of the intercircuit-assignment orders raised the question
whether Defendants knew the judges’ identity for six months before it was
disclosed to Roe and the public. Beyond that, the appearance of that unfairness
also raised what seemed then a remote possibility: Defendants had actually allowed
themselves to select the judges for their own case, in the district court and on
appeal.
From November 2021 to January 2022, Roe requested information to clarify
whether Appellees participated in selecting the judges for their own case, or knew
the appellate panel’s identity before it was publicly disclosed. Appellees
repeatedly took no position rather than disclose the information. On November 7,
2021, Roe moved to clarify how the intercircuit-assignment procedures used in this
case avoided conflicts of interest and preserved the integrity of this proceeding.
See Mot. to Clarify 1. Her motion was denied. See Order Denying Mot. to Clarify.
On January 18, 2022, Roe filed a motion to disclose the public records from the
intercircuit-assignment process. Mot. to Disclose Public Records from the
Intercircuit-Assignment Process in this Case (“Mot. to Disclose”). This Court set
oral argument on Roe’s motion and requested a response from Appellees.
In response to Roe’s motion, Appellees disclosed some records from the
4
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intercircuit-assignment process, while continuing to withhold others. See
Appellees’ Resp. to Mot. Disclose. Specifically, Appellees disclosed (1) the
memorandum from the AO Deputy Director Lee Ann Bennett to the Chief Justice
indicating that the Judicial Conference committee “recommends” three specific
judges to hear this appeal, dated May 7, 2021, id. Ex. A; (2) the certificates of
necessity indicating the panel judges’ names, signed by Chief Judge Gregory (a
defendant in his official and individual capacities), dated April 7, 2021, id. Ex. B;
and (3) the letters from an AO staffer transmitting the designation orders to Circuit
Executive James Ishida (a defendant in his official and individual capacities), dated
May 13, 2021, id. Ex. C. These limited disclosures, along with Appellees’
response brief, reveal that Appellees did, in fact, participate in selecting judges to
hear their own case. Resp. to Mot. Disclose 5 (describing actions of AO staffer and
Judicial Conference committee as “selection” of judges for this case). Appellees’
disclosures also confirm that at least two Appellees, the Fourth Circuit’s Circuit
Executive James Ishida and Chief Judge Gregory, were informed of the panel’s
identity at the time of the assignments even though Roe was not. Id. Ex. B–C.
While Appellees did not disclose records from the intercircuit-assignment process
in the district court, they admitted in their response brief that they also participated
in selecting Judge Young to hear the case in the district court. Resp. to Mot.
Disclose 4–5. Before January 26, 2022, when Appellees disclosed this information
5
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after months of taking no position, Roe had no reason to presume that blatant and
disqualifying conflicts of interest tainted this entire proceeding, beginning in the
district court and continuing in this appeal.
ARGUMENT
Appellees do not dispute that they participated in selecting the judges for
their own case, both in the district court and in this appeal, and also knew the
identity of the panel for six months before it was disclosed to Roe and the public.
Because these gross conflicts of interest violated Roe’s due process rights, the
judgment below is void and must be vacated.
I.

Roe Did Not “Waive” the Disqualifying Conflicts of Interest.
Appellees’ response to the conflicts of interest presented by the fact of

Defendants having selected the district court judge is to suggest that Roe waived a
disqualification claim, because she should have ferreted out that conflict of interest
herself at the time. Oral Arg. 13:20–14:00. But the law is clear that any such
waiver must be “preceded by a full disclosure on the record of the basis for
disqualification.” Hall v. Small Bus. Admin., 695 F.2d 175, 178 (5th Cir. 1983)
(quoting 28 U.S.C. § 455(e)). Here, there was no disclosure—let alone disclosure
on the record—that Defendants participated in selecting the judge to hear their own
case, nor was Roe’s waiver of the conflict obtained. See id. (holding that § 455(e)
waiver was not valid where there was “fail[ure] fully to disclose the basis on which
6
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a reasonable person might ‘harbor doubts about the magistrate’s impartiality’”);
Barksdale v. Emerick, 853 F.2d 1359 (6th Cir. 1988) (finding that there was “no
disclosure ‘on the record’ and therefore no properly obtained ‘waiver,’” and
explaining that § 455(e)’s disclosure and waiver requirements “must be strictly
construed”). Had disclosure been provided, Roe certainly would not have
consented to the conflict of interest inherent in Defendants selecting the judge.
Appellees argue that Roe was placed on notice of the conflict of interest in
the selection of Judge Young because a letter from an AO staffer was filed on the
district-court docket on April 17, 2020. See Ex. A. That letter announced the
designation of Judge Young by the Chief Justice, fully consistent with his
prescribed role under the intercircuit-assignment statutes. Id. (letter from an AO
staffer stating that “[e]nclosed is the Chief Justice’s designation of the Honorable
William G. Young . . . .” (emphasis added)); see also id. (Chief Justice’s order
stating that “pursuant to the authority vested in me by [28 U.S.C. § 292(d)], I do
hereby designate and assign the Honorable William G. Young”). That letter served
to inform the public that the Chief Justice designated Judge Young, but it did not
remotely suggest the possibility that AO officials or any other Defendants in the
case selected the judge whom the Chief Justice designated. There was nothing in
that letter that would cause alarm. The fact that an AO staffer performed the
ministerial act of transmitting the Chief Justice’s proper designation and
7
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assignment order 1 does not create a reasonable inference that officials of the AO
and of the Judicial Conference, which were Defendants in the case, used discretion
to “select” the judge to hear their own case. Guidelines, supra, at 2. Indeed,
staffers of the Fourth Circuit have been performing all routine ministerial tasks in
this proceeding even though the Fourth Circuit is a defendant and all of its judges
are recused from both hearing the case and the intercircuit-assignment process.
See id. Unlike the selection of judges, these ministerial roles have neither been
improper nor created an appearance of impropriety.
Appellees’ argument improperly posits that Roe should have been unduly
suspicious of government officials by questioning their integrity based on mere
speculation at a time when she did not have information and reason to be
suspicious. Because of the basic presumption of integrity and impartiality of
government officials, Roe was obligated to assume that officials and entities she
was suing would take proper steps to avoid conflicts of interest in the proceeding.

The involvement of AO officials and Fourth Circuit officials in ministerial
acts to facilitate the intercircuit-assignment process, such as transmitting
designation orders, is not improper and does not give rise to an appearance of
impropriety or conflicts of interest. But plainly, such ministerial acts do not
include the discretionary acts of officials acting on behalf of named Defendants to
select particular judges to hear their own case. Cf. Arnold v. Eastern Air Lines
Inc., 712 F.2d 899, 904 (4th Cir. 1983) (“Patently a judge who is disqualified from
acting must not be able to affect the determination of any cause from which he is
barred.”).
1

8
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Withrow v. Larkin, 421 U.S. 35, 47 (1975) (noting the “presumption of honesty
and integrity in those serving as adjudicators”). It was beyond obvious to any
reasonable observer that participation by a party in selecting the judge would have
been a gross conflict of interest. Thus, Roe had every reason to assume that
officials of the Fourth Circuit, AO, and the Judicial Conference, who normally
participate in the selection of a judge for an intercircuit assignment would refrain
from doing so here, simply because they were Defendants. Indeed, the fact that
AO Director Judge Mauskopf, a named defendant, recused herself from the
intercircuit-assignment process for this appeal, see Resp. to Mot. Disclose 4,
demonstrates that Defendants themselves were aware of the conflict of interest
inherent in their participation in selecting judges for their own case. And, yet, as
Appellees’ disclosures of January 26, 2022 revealed, the official who then acted in
Judge Mauskopf’s place in the process was AO Deputy Director Lee Ann Bennett,
whose own conflict of interest was plainly evident from the fact that she filed a
sworn declaration in this case as a witness for Defendants. See Ex. C (Bennett
Decl.).
Appellees’ argument also defies the longstanding principle that litigants do
not have a duty to investigate judicial conflicts of interest, because the burden of
disclosure is on the court to disclose them—or, in this case, on Defendants, who
were in possession of the information and had a duty of candor to disclose it to
9
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Roe. See Listecki v. Off. Comm. of Unsecured Creditors, 780 F.3d 731, 750 (7th
Cir. 2015) (“[A] party does not have an obligation to discover any potentially
disqualifying information that is in the public record. The onus is on the judge to
ensure any potentially disqualifying information is brought to the attention of the
litigants.”); In re Kensington Int’l Ltd., 368 F.3d 289, 313 (3d Cir. 2004) (holding
that the district court “improperly placed the burden” on the parties to discover a
ground for possible disqualification, and stating that “if there is to be a burden of
disclosure, that burden is to be placed on the judge to disclose possible grounds for
disqualification”); Am. Textile Mfrs. Inst., Inc. v. Limited, Inc., 190 F.3d 729, 742
(6th Cir. 1999) (stating that “a litigant’s duty to investigate the facts of his case
does not include a mandate for investigations into a judge’s impartiality,” and that
litigants “should assume the impartiality of the presiding judge”).
The purpose of the presumption of integrity is to disincentivize litigants
from cynically questioning the impartiality of the tribunal in the very way that
Appellees are suggesting Roe should have done in the district court. To the
contrary, Roe presumed in good faith that judiciary officials acting with integrity
were taking appropriate steps to prevent conflicts of interest in the intercircuitassignment process. Roe had no reason to question the impartiality of the
proceeding until November 1, 2021, when as a result of this Court’s grant of her
motion to disclose any intercircuit assignments, she learned the surprising fact that
10
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the intercircuit-assignment orders in this appeal were not disclosed for six months
as required by statute. See Ex. B. Upon learning of that gap in time, which put her
on notice of possible unequal treatment of the parties, she “did not remain silent
after becoming aware of all relevant facts,” nor did she “lie in wait to determine
whether [she] would prevail and then file the motion only because she was
disgruntled with the result.” Hall, 695 F.2d at 179. Based on the newly revealed
fact, she acted immediately to request clarification of whether Appellees were
informed of the panel’s identity months before it was disclosed to her and the
public, and even requested confirmation that Appellees did not participate in
selecting judges for the intercircuit assignments, in both the district court and in the
appeal. See Mot. to Clarify 1–2.
Moreover, even if Appellees had disclosed facts to put Roe on notice during
the district-court proceeding—which they did not—Appellees’ waiver argument is
contrary to basic conflict-of-interest principles and, if accepted, would work
serious mischief on the foundational principles of our judicial system. Roe cannot
have “waived” her due process right to a fair and impartial tribunal, because any
resulting judgment is void as a matter of law. New York Life Ins. Co., 84 F.3d at
143 (noting that the requirement that a vacatur motion be made within a
“reasonable time” “cannot be enforced” with respect to void judgments).

11
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Appellees’ Attempts to Minimize the Conflicts of Interest are Baseless.
Appellees attempt to minimize the conflicts of interest by contending that

“neither the staffer nor the Chair” who were involved in selecting the judges “were
involved with the development of the Fourth Circuit’s EDR Plan or the handling of
Roe’s claims under the Plan.” Resp. to Mot. Disclose 7. The D.C. Circuit rejected
a similar argument in In re Al-Nashiri. In that case, the Court held that a military
judge had a disqualifying conflict of interest where his soon-to-be employer, the
Department of Justice, was appearing before the judge as a party in the case. In re
Al-Nashiri, 921 F.3d 224, 236 (D.C. Cir. 2019). This was so even though the DOJ
“is a complex institution with many offices performing many different functions,”
and there was no suggestion that the same officials in the DOJ’s Executive Office
of Immigration Review, where the judge was applying for employment, were
involved in the prosecution at issue before the military commission. Id. at 235.
Just as the DOJ was one “party” despite its different offices and functions, id., the
AO is one “party” despite its different departments and functions, as is the Judicial
Conference.
A reasonable observer would believe that a Judicial Conference committee,
or an AO official, has a conflict of interest in selecting a judge to hear a suit where
the Judicial Conference and the AO are named defendants. Cf. Code of Conduct
for United States Judges Canon 3(C)(1)(d)(i) (a judge who is “a party to the
12

USCA4 Appeal: 21-1346

Doc: 117

Filed: 02/04/2022

Pg: 17 of 57

proceeding, or an officer, director, or trustee of a party” must disqualify himself).
That is true even if the particular officials involved in selecting the judge were not
themselves involved in the underlying conduct alleged in Roe’s complaint, given
that those officials serve under the direction of the AO Director and the Judicial
Conference, who are named defendants. See Administrative of the U.S. Courts,
About the Judicial Conference, https://www.uscourts.gov/about-federalcourts/governance-judicial-conference/about-judicial-conference (stating that the
AO Director “coordinates the activities” of AO staff in supporting the Judicial
Conference and its committees); id. (stating that Judicial Conference committees
and chairs have “no independent authority or charge apart from those conferred
upon them by the Conference”). Indeed, all AO officials report to the AO Deputy
Director, who filed a sworn declaration as a fact witness for Defendants, Ex. C,
and the AO Director, who is a named defendant. See Ex. D (AO Organizational
Chart). Thus, officials who selected judges for the intercircuit assignments here
necessarily report to named defendants and fact witnesses to this suit.
Moreover, the facts of Roe’s complaint in this suit involve the conduct of
high-level AO officials, several of whom—the AO’s General Counsel (an
individual-capacity defendant), AO Deputy Director, and AO Judicial Integrity
Officer—submitted sworn declarations as fact witnesses for the defendants in this
case. See Ex. E (AO General Counsel); Ex. C (AO Deputy Director); Ex. F
13
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(Judicial Integrity Officer). The content of these sworn declarations filed by
Defendants establishes that, from start to finish, high-level AO officials were
extensively involved in the conduct alleged in Roe’s complaint. See, e.g., Ex. E
(General Counsel was personally “aware” of Roe’s sexual harassment allegations
as of August 2018, and her office advised the Defender and the Fourth Circuit
during Roe’s EDR proceeding); Ex. C (Deputy Director was “aware” of and
participated in decisions regarding Roe’s allegations); Ex. F (Judicial Integrity
Officer “contributed significantly to” and was a “primary resource for the entire
judiciary on” the workplace conduct policies and practices that Roe alleges were
unconstitutional); see also Ex. G (Ishida Decl.) (Circuit Executive “rel[ied] on” the
AO’s Office of General Counsel in “interpret[ing] and administer[ing] the EDR
Plan” in Roe’s case). A reasonable observer would not consider the conflict of
interest to be any less serious merely because the act of selecting judges was done
by a staffer who reports to officials who are sued or alleged to have engaged in
misconduct, rather than by the officials themselves. As in Al-Nashiri, there is a
disqualifying cloud of partiality to the “average, informed observer,” 921 F.3d at
236, since, as Appellees admit, officials acting on behalf of the AO and the Judicial
Conference selected judges for the intercircuit-assignments, in a case where the
AO and the Judicial Conference are defendants, Resp. to Mot. Disclose 4–5.
During oral argument on Roe’s motion to disclose the intercircuit14
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assignment records, Appellees also made the spurious contention that requiring
officials of the AO and Judicial Conference to recuse themselves from selecting
the judges for their own case would “utterly disable the entire process” and would
even “disable the entire administrative structure” of the judiciary. Oral Arg.
12:25–13:00. Even in the highly unusual case involving recusal of an entire
circuit’s judges, 2 there is ordinarily no issue of conflict of interest arising from
participation by the AO and Judicial Conference in an intercircuit assignment
simply because they are not parties in the case. Roe’s case has the extraordinarily
rare combination of (1) recusal of an entire circuit’s judges, which necessitates
intercircuit assignment, and (2) the naming of the AO and the Judicial Conference
as defendants. In such an exceedingly rare case, it is implausible to claim it is
necessary for officials of the AO and the Judicial Conference to participate in
selecting judges for an intercircuit assignment—or that the structure will come
crashing down if those officials must recuse themselves in that rare case in which
they are defendants.
The plain language of the intercircuit-assignment statutes allows the Chief

In fact, most of the more than two-hundred intercircuit assignments made
in a year are for “periods of heavy case filings,” not for recusals. Nicholle StahlReisdorff, Fed. Jud. Ctr., The Use of Visiting Judges in the Federal District
Courts: A Guide for Judges & Court Personnel 7 (2006).
2

15
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Justice to assign the case to any judge in the country. 3 See 28 U.S.C. § 291(a)
(circuit judges); id. § 292(d) (district judges); id. § 294(d) (senior judges). The
case could also be transferred in a ministerial fashion to another circuit to assign its
judges to the case. See, e.g., DeMasters v. Carilion Clinic, 796 F.3d 409, 412 n.*
(4th Cir. 2015) (“As all members of the Court of Appeals for the Fourth Circuit are
recused in this case, a panel from the neighboring Third Circuit was appointed for
this appeal.”). Finally, the fact that the Chief Justice is the Chair of the Judicial
Conference does not create a conflict of interest here, because his role in
intercircuit assignments is plainly mandated by statute, and in that role, he acts
pursuant to the statutory authority, and not on behalf of the Judicial Conference.
The statute creates a necessity for the Chief Justice specifically to play this role,
whereas there is no necessity for any other officials of the AO or the Judicial
Conference to select judges in the rare case where the AO and the Judicial
Conference are defendants.
Appellees’ claim of practical necessity is belied by the fact that AO Director
Judge Mauskopf, who is a defendant, did recuse herself from the intercircuitassignment process, despite her crucial role in leading both the AO and the Judicial

The only precondition is that the Chief Judge of the lending circuit must
consent to the assignment of an active judge. 28 U.S.C. § 295. Senior judges can
consent to their own assignment.
3

16
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Conference. Her recusal suggests that implementing conflict-of-interest protocols
for the selection of judges would not hamper the efficient administration of the
judiciary, given that the AO bureaucracy’s performance of ministerial functions
such as transmitting orders would remain proper. Particularly where there are
plentiful reasonable options such as assigning the case to another circuit, this is not
a situation in which finding that Defendants should not have selected judges for
their own case would somehow “disable the entire process” as Appellees claim.
Appellees repeatedly assure the Court that what happened here was
“routine,” Oral Arg. 11:54-12:22, but that is precisely the problem. It would also
have been “routine” for judges of the Fourth Circuit to hear this Fourth Circuit
case, but they did not, because the Fourth Circuit is a defendant and thus was
recused. Similarly, the otherwise “routine” role of the AO and the Judicial
Conference in selecting judges for intercircuit assignments was inappropriate here
because they are defendants and their recusal was warranted. Where following a
routine process would create a conflict of interest in a particular case, the routine is
supposed to yield—through proper recusal—in order to avoid the conflict of
interest. See Chase Manhattan Bank v. Affiliated FM Ins. Co., 343 F.3d 120, 130
(2d Cir. 2003) (“[J]udges have an obligation to exercise reasonable effort in
avoiding cases in which they are disqualified.”).
The Supreme Court has made clear that “justice must satisfy the appearance
17
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of justice.” In re Murchison, 349 U.S. 133, 136 (1955) (citation omitted). Thus,
the due process standard is “objective” and “may sometimes bar trial by judges
who have no actual bias and who would do their very best to weigh the scales of
justice equally between contending parties.” Caperton, 556 U.S. at 886 (quoting
In re Murchison, 349 U.S. at 136). Here, the participation by officials in the AO
and the Judicial Conference in selecting the judges to hear a case in which the AO
and the Judicial Conference are Defendants violated Roe’s due process rights,
regardless of whether those officials were actually biased in selecting judges, and
regardless of whether the judges they selected are actually biased.
III.

Because of the Violations of Roe’s Due Process Rights, the Judgment
Entered Below is Void and Must be Vacated.
Because the judgment below was entered in violation of Roe’s due process

rights, it is void, and must be vacated. New York Life Ins. Co., 84 F.3d at 143.
Under these circumstances, there is nothing left for this Court to do except vacate
the district court’s judgment. Cf. id. (“[W]hen . . . the motion [for vacatur] is based
on a void judgment . . . the district court has no discretion—the judgment is either
void or it is not.”). Moreover, even if the participation of Defendants in selecting
the judges for their own case somehow did not rise to the level of a due process
violation, it would still constitute an appearance of partiality that is prohibited
under 28 U.S.C. § 455(a). See id. (“Any . . . judge . . . shall disqualify himself in
any proceeding in which his impartiality might reasonably be questioned.”). And
18
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it would still require vacatur; at a minimum, in a case involving workplace
misconduct in the judiciary, the public’s confidence in the judicial process is
severely undermined by the appearance that a ruling was tainted by conflicts of
interest. Liljeberg v. Health Servs. Acquisition Corp., 486 U.S. 847, 864 (1988) (in
determining whether to vacate a ruling due to conflicts of interest, courts consider
“the risk of injustice to the parties,” the risk of “injustice” in other cases, and “the
risk of undermining the public’s confidence in the judicial process”).
Alternatively, because the appearance of partiality that taints the district
court judgment also affects the judgments of this panel, the panel could order that
the case be assigned to another panel, not selected by Appellees, to order vacatur
of the district court’s judgment. Appellees’ briefing and disclosures confirm that
officials of the AO and Judicial Conference participated in selecting the panel
judges. See Resp. to Mot. Disclose 4–5; id. Ex. A (letter from AO official to the
Chief Justice indicating the Judicial Conference committee’s recommendation of
judges for this case). In addition, those disclosures reveal that Appellees, including
the Fourth Circuit’s Chief Judge and Circuit Executive, knew the panel’s identity
for six months during the briefing of this case before it was disclosed to Roe and
the public. See id. Ex. B (showing that the panel’s identity was disclosed to the
Chief Judge on April 7, 2021); id. Ex. C (showing that the panel’s identity was
disclosed to the Circuit Executive on May 13, 2021). This information asymmetry,
19
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from April 2021 to November 2021, was fundamentally unfair because it
improperly favored one party over another—regardless of whether it actually
prejudiced Roe in this proceeding. See Guide to Judiciary Policy, Vol. 2A, Ch. 3
(judiciary employees should never “perform any discretionary or ministerial
function of the court in a manner that improperly favors any litigant or attorney”).
Roe need not prove prejudice where the appearance of partiality and the harm to
the public perception violates due process and necessitates disqualification under
28 U.S.C. § 455. See Caperton, 556 U.S. at 879 (due process does not require the
court “to decide whether in fact [a judge] was influenced” by bias, because the
standard for disqualification is “objective” (citation omitted)); Liljeberg, 486 U.S.
at 865 (“The very purpose of § 455(a) is to promote confidence in the judiciary by
avoiding even the appearance of impropriety whenever possible.”). As courts have
confirmed in cases where no actual judicial bias was shown, vacatur is appropriate
to avoid damaging public confidence in the judiciary. See, e.g., Liljeberg, 486 U.S.
at 860–61 (vacatur was required even though judge’s failure to recuse “was the
product of a temporary lapse of memory” and the judge did not “actually kn[ow] of
facts creating an appearance of impropriety”); Shell Oil Co. v. United States, 672
F.3d 1283, 1294 (Fed. Cir. 2012) (failure to recuse “was not harmless
error . . . given the risk of injustice and risk of undermining the public’s confidence
in the judicial process”); Chase Manhattan Bank, 343 F.3d at 132 (even though the
20
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judge had “no real financial stake in the outcome,” allowing the judgment to stand
would “damage public confidence in the judiciary”).
Because the district court’s judgment is invalid in any event and must be
vacated, this panel need not reach the question of whether to disqualify itself. If
the Court determines that it would be appropriate to disqualify itself given the
serious appearance of partiality that has been created by Appellees’ conduct, it
should order that another panel be appointed to vacate the judgment below.
CONCLUSION
This Court should vacate the District Court’s judgment. Alternatively, the
panel assigned to this appeal should be disqualified, and a new appellate panel, not
selected by Defendants, should be appointed for the purpose of vacating the
judgment below.
Respectfully submitted,
/s/ Jeannie Suk Gersen
Jeannie Suk Gersen
Hauser Hall 510
1563 Massachusetts Ave.
Cambridge, MA 02138
617-496-5487
jsuk73@gmail.com
Cooper Strickland
Law Office of Cooper Strickland
PO Box 92
Lynn, NC 28750
828-817-3703
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cooper.strickland@gmail.com
February 4, 2022

Counsel for Plaintiff-Appellant
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CERTIFICATE OF COMPLIANCE
I certify that this Motion complies with the type-volume limitations of Fed. R.
App. P. 27(d)(2) because it contains 5,103 words, excluding the parts exempted by
Fed. R. App. P. 27(d)(2). This Motion complies with the typeface and type-style
requirements of Fed. R. App. P. 27(d)(1) because it has been prepared in a 14-point,
proportionally spaced typeface.
/s/ Cooper Strickland
Cooper Strickland
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CERTIFICATE OF SERVICE
I hereby certify that on this 4th day of February, 2022, I electronically filed the
foregoing Motion with the Clerk of the Court for the United States Court of Appeals
for the Fourth Circuit by using the Court’s appellate CM/ECF system, which
accomplished service on counsel of record through CM/ECF.
/s/ Cooper Strickland
Cooper Strickland
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ADMINISTRATIVE OFFICE OF THE
UNITED STATES COURTS

MARY LOUISE MITTERHOFF
Associate Director
Department of Program Services

WASHINGTON, D.C. 20544

WILLIAM T. BARTO
Chief
Judicial Services Office

LEE ANN BENNETT
Deputy Director

April 16, 2020
Mr. Rob Farrell
Clerk, United States District Court for the District of Massachusetts
John Joseph Moakley U.S. Courthouse
One Courthouse Way, Room 2-241
Boston, MA 02210-3002
Mr. Frank G. Johns
Clerk, United States District Court for the Western District of North Carolina
Charles R. Jonas Federal Building
401 West Trade Street, Room 195
Charlotte, NC 28202
Dear Mr. Farrell and Mr. Johns:
Enclosed is the Chief Justice’s designation of the Honorable William G. Young of the
United States District Court for the District of Massachusetts to perform judicial duties in the
United States District Court for the Western District of North Carolina in 1-20-cv-00066, Roe v.
United States. Pursuant to 28 U.S.C. § 295, please file and enter this assignment on the minutes
of your respective courts.
Please feel free to contact me at (202) 502-1177 if you have any questions or concerns.
Sincerely,

Anne McKenna
Senior Attorney
Judicial Programs
Enclosures:
cc:

(Clerk of Lending Court, Mr. Farrell - Original Designation)
(Clerk of Borrowing Court, Mr. Johns - Certified Copy of Designation)

Honorable William G. Young
Ms. Susan J. Goldberg
Mr. James N. Ishida

A TRADITION OF SERVICE TO THE FEDERAL JUDICIARY
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FILED: November 1, 2021
UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT
___________________
No. 21-1346
(1:20-cv-00066-WGY)
___________________
JANE ROE
Plaintiff - Appellant
v.
UNITED STATES OF AMERICA; JUDICIAL CONFERENCE OF THE UNITED
STATES; BRIAN STACY MILLER, The Hon., in his official capacity as Chair of
the Judicial Conference Committee on Judicial Resources; ADMINISTRATIVE
OFFICE OF THE UNITED STATES COURTS; ROSLYNN R. MAUSKOPF, The
Hon., in her official capacity as Director of the Administrative Office of the United
States Courts; SHERYL L. WALTER, in her individual capacity; JOHN DOE(S), c/o
Office of the General Counsel for the Administrative Office of the United States
Courts; UNITED STATES COURT OF APPEALS FOR THE FOURTH CIRCUIT;
JUDICIAL COUNCIL OF THE FOURTH CIRCUIT; ROGER L. GREGORY, The
Hon., in his individual capacity and his official capacity a Chief Judge of the Fourth
Circuit and as Chair of the Judicial Council of the Fourth Circuit; JAMES N.
ISHIDA, in his individual capacity and his official capacity as Circuit Executive of
the Fourth Circuit and as Secretary of the Judicial Council of the Fourth Circuit;
ANTHONY MARTINEZ, in his individual capacity and his official capacity as
Federal Public Defender of the Federal Public Defender for the Western District of
North Carolina; FEDERAL PUBLIC DEFENDER FOR THE WESTERN
DISTRICT OF NORTH CAROLINA
Defendants - Appellees
-----------------------------MEMBERS OF CONGRESS
Amicus Curiae
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LEGAL MOMENTUM; NATIONAL WOMEN'S LAW CENTER; THE PURPLE
CAMPAIGN AND 42 ADDITIONAL ORGANIZATIONS; NAMED AND
UNNAMED CURRENT AND FORMER EMPLOYEES OF THE FEDERAL
JUDICIARY WHO WERE SUBJECT TO OR WITNESSED MISCONDUCT; AZIZ
HUQ; ERWIN CHEMERINSKY
Amici Supporting Appellant
___________________
ORDER
___________________
Upon consideration of appellant’s motion to disclose all designation and
assignment orders for this appeal, the court grants the motion.
The judges of the Fourth Circuit have recused themselves in this case. The
following panel of judges has been designated in accordance 28 U.S.C. § 294(d):
Honorable Mary Beck Briscoe
Senior Circuit Judge, U.S. Court of Appeals for the Tenth Circuit
Honorable Ronald Lee Gilman
Senior Circuit Judge, U.S. Court of Appeals for the Sixth Circuit
Honorable Michael J. Melloy
Senior Circuit Judge, U.S. Court of Appeals for the Eighth Circuit
Entered at the direction of the panel: Senior Judge Briscoe, Senior Judge
Gilman, and Senior Judge Melloy.
For the Court
/s/ Patricia S. Connor, Clerk
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____________________________________
Lee Ann Bennett
Administrative Office of the United States Courts
Deputy Director
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6.
Neither I, nor my office, provided advice or guidance that Plaintiff be denied
consideration for a promotion.
7.
Neither I, nor my office, provided advice or guidance surrounding Plaintiff’s
assignments or trial unit assignment.
8.
Under the Model EDR Plan in effect in 2018, the wrongful conduct provisions
were intended to encourage employees to report discrimination, harassment, or retaliation in the
workplace. The wrongful conduct reporting process was intended to be informal and had no
formal procedures or time frames. The Model EDR Plan in effect in 2018 expressly stated that a
report of wrongful conduct is not the same as initiating or filing an EDR claim. The provision
encouraged employees to report wrongful conduct, but the report of wrongful conduct did not
entitle the employee to corrective action. Instead, a report of wrongful conduct triggered the
appropriate unit executive or chief judge to appropriately investigate whether the alleged
individual(s) engaged in misconduct and determine whether a personnel or disciplinary action is
warranted.
9.
Under the Model EDR Plan in effect in 2018, EDR Coordinators and/or Chief
Judges did not typically provide a copy of a Chapter IX investigation to the reporting individual
because the Chapter IX investigation was considered an internal investigation into confidential
personnel matters. The appropriate Chief Judge was obligated to take appropriate action against
the alleged violator based on that investigation, but no EDR plan obligated a court to disclose a
Chapter IX investigation report.
10.
Under the Model EDR Plan in effect in 2018, EDR Coordinators did not typically
provide investigative reports to an employee in his or her capacity as the complainant because
the Model EDR Plan did not provide employees with a right to the investigative report and the
counseling stage did not consist of an adjudication of the claims.
11.
Under the Model EDR Plan in effect in 2018, during the counseling stage only the
parties could mutually agree to a resolution. A presiding judicial officer could not make a
determination of liability or order a resolution during the counseling stage.
12.
The counseling and mediation stages were intended to be non-adversarial
processes that provided the employee and the employing office opportunities to engage in open
discussion and determine if they could mutually resolve the matter without an adjudication as to
the claims. Providing an investigative report could undermine the non-adversarial purpose and
intent of the counseling and mediation stages.
13.
Moreover, a complainant could request an investigative report in discovery under
the EDR Formal Complaint process if he or she completed the counseling and mediation
prerequisite stages of EDR and then filed a formal EDR complaint. Specifically, Section X,
Paragraph B, subparagraph 2 under the Model EDR Plan that was in effect during the relevant
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time period stated: “The presiding judicial officer may provide for such discovery and
investigation as is necessary.” See September 2018 Model Employment Dispute Resolution Plan.
14.
The disqualification provision under the Model EDR Plan in effect in 2018
ensured that the EDR Coordinator, Mediator, and presiding judicial officer were impartial. There
was no language that promised or ensured that a respondent – employing office would be
impartial. This is because the EDR Coordinator, Mediator and presiding judicial officer are
involved in the processing of the EDR matter and must, therefore, be fair and impartial to both
parties. But the defending respondent-employing office, acting through its unit executive, is the
opposing or differing party to an EDR disputed matter. In fact, to disqualify a Respondentemploying office from being able to respond to, and defend, an employment action filed under
EDR would be unfair to the Respondent-employing office.
15.
The 2019 Model EDR Plan explicitly limits disqualifications for a conflict of
interest to the EDR Coordinator, mediator, and presiding judicial officer.
16.
The provisions that I discuss in this declaration are substantively identical to the
provisions under the Fourth Circuit’s Employment Dispute Resolution Plans that were in effect
during the relevant time period.
17.
My office provided the same advice and guidance to the Fourth Circuit Court of
Appeals as it had to every other court on similar queries.
20.
My advice and guidance, and my office’s advice and guidance, has always been
based on a legal understanding and interpretation of EDR Plans and any other applicable
employment rights and laws. My advice and guidance, and my office’s advice and guidance, is
not based on an individual’s gender or whether they have engaged in protected activity.
21.
To the contrary, in my role and my office’s role in providing advice and guidance
to the judiciary for complying with any applicable policies or laws, we actively remind everyone
that that they may not treat anyone differently because of their gender or for having engaged in
protected activity.
22.
I have never met or spoken to Plaintiff. I am not, and have never been, Plaintiff’s
supervisor. I have never had an employment relationship with Plaintiff.
23.
I understand that Plaintiff has alleged that I somehow violated her constitutional
and statutory rights. I reject those allegations in the strongest terms. I have never taken any
action against Plaintiff that could reasonably be considered discrimination, harassment, or
retaliation.

Date: October 21, 2020
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________________________________________
Sheryl L.Walter
Administrative Office of the United States Courts
Office of the General Counsel
General Counsel
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF NORTH CAROLINA
ASHEVILLE DIVISION
CASE NUMBER 1:20CV66
JANE ROE,
Plaintiff,
v.
UNITED STATES OF AMERICA, et al.,
Defendants.

)
)
)
)
)
)
)
)
)

DECLARATION OF JAMES ISHIDA
Pursuant to 28 U.S.C. § 1746, I declare under penalty of perjury under the laws of the
United States of America that the foregoing is true and correct:
1.
I am James Ishida, Circuit Executive for the United States Court of Appeals for the
Fourth Circuit. I am a graduate of the University of Hawaii William S. Richardson School of Law.
As Circuit Executive my duties include those defined by 28 USC § 332(e).
2.
As a collateral duty, I served as the EDR Coordinator for the Fourth Circuit Court
of Appeals during the time of Plaintiff’s EDR proceeding and report of wrongful conduct.
3.
As an EDR Coordinator, my role and responsibilities in the Employment Dispute
Resolution (EDR) process are prescribed by Chapter X, §§ 6 and 8.C.2 of the Fourth Circuit’s
Consolidated Equal Employment Opportunity and Employment Dispute Resolution Plan (Nov.
2018) (EDR Plan): generally, I serve as a neutral, independent judiciary employee who facilitates
in processing any EDR matters. I assist in ensuring the EDR process is fair for both the employee
and the employing office. I also help employees, to the extent possible, achieve an early resolution
of the matter. As an EDR Coordinator, I am not an advocate for either party, I cannot offer legal
advice, and I do not have the authority to unilaterally resolve any EDR disputes. Rather, I act as
a guide to both parties about the EDR Plan and perform EDR administrative tasks. I am also
responsible for providing employees with information about his/her substantive employment and
procedural rights under the EDR Plan and inform the employing office about its rights and
obligations under the EDR Plan. I did not suppress, deter, or discourage Plaintiff from taking any
action that she was entitled to take under the EDR Plan. I also did not criticize or critique any
decision that Plaintiff made in this EDR matter. Finally, I did not make any conclusory,
speculative, disparaging, or judgmental comments about a party or entity involved in the EDR
matter.
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4.
On September 10, 2018, Plaintiff Jane Roe submitted both a report of wrongful
conduct under Chapter IX, and a request for counseling under Chapter X of the EDR Plan alleging
violations of the EDR Plan by the First Assistant J.P. Davis and Defender Anthony Martinez. GE
D-2. 1
5.
In accordance with the applicable EDR Plan, the report of wrongful conduct was
processed under Chapter IX of the EDR Plan.
6.
Under Chapter IX of the EDR Plan, the wrongful conduct provisions are intended
to encourage employees to report discrimination, harassment, or retaliation in the workplace. The
wrongful conduct reporting process is intended to be informal and has no formal procedures or
time frames. A report of wrongful conduct is not the same as filing an EDR claim, is not an
employment action, and does not entitle the employee to corrective action. It is simply filing a
report of misconduct, which then prompts the appropriate unit executive or chief judge to
investigate whether the alleged individual(s) engaged in misconduct and determine whether a
personnel or disciplinary action is warranted.
7.
As the titular head of the Fourth Circuit Court of Appeals, and thus, the “appropriate
chief judge” under Chapter IX of the EDR Plan, Chief Judge Gregory directed an investigation to
assess whether there had been misconduct and whether an employment personnel action was
necessary to address any findings of misconduct.
8.
The investigative report was eventually shared with Mr. Martinez in his capacity as
the “appropriate unit executive” and as the First Assistant’s employer so that Mr. Martinez could
determine whether the First Assistant had engaged in any misconduct and whether an employment
personnel action was necessary to address any findings of misconduct or workplace concerns
against the First Assistant.
9.
The investigative report was shared with Chief Judge Gregory in his capacity as the
titular head of the Fourth Circuit Court of Appeals and appointing authority to determine whether
Mr. Martinez had engaged in any misconduct and whether any action was necessary to address
any findings of misconduct or workplace concerns against Mr. Martinez.
10.
Because the purpose of the investigation was to determine if, and what,
employment personnel actions were necessary to address any findings of misconduct or other
workplace concerns, personnel or disciplinary matters are confidential, and the reporting employee
is neither entitled to corrective action, nor information surrounding the results of misconduct
investigations, I did not provide Plaintiff with a copy of the wrongful conduct investigative report.

1

In November 2018, the Fourth Circuit Judicial Council adopted a revised EDR Plan, which expressly provided that
the November 2018 EDR Plan superseded the 2013 Plan. The November 2018 Plan did not negatively impact
Plaintiff. The primary change was to extend the deadline for an employee to file a claim.

2
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11.
As a result of the investigation, in his role as the titular head of the Fourth Circuit
Court of Appeals, Chief Judge Gregory took appropriate action under Chapter IX of the EDR Plan.
12.
In accordance with the EDR Plan, Plaintiff’s request for counseling was separately
processed under Chapter X of the EDR Plan. However, to the extent that the underlying facts
surrounding the report of wrongful conduct under Chapter IX of the EDR Plan and Plaintiff’s EDR
complaint overlapped, the investigation was utilized to assess the report of wrongful conduct and
to understand preliminary facts surrounding Plaintiff’s EDR claim under Chapter X of the EDR
Plan.
13.
Under the counseling provisions of the EDR Plan, Chapter X, § 8.C.2, the
responsibilities of the EDR Coordinator are to obtain preliminary information from the aggrieved
employee about his/her allegations, requested relief, and any jurisdictional matters. The purpose
of the counseling stage is for the parties to discuss the employee’s concerns and elicit information
regarding the matter which the employee believes constitutes a violation, to evaluate the matter,
and assist the employee achieve an early resolution of the matter. An investigation, such as the
type of investigation conducted under Chapter IX of the EDR Plan, is not mandated at the
counseling phase. The counseling phase of the EDR process is informal and not adversarial.
14.
Plaintiff requested a copy of the investigative report in her capacity as an aggrieved
party during the counseling stage of her Chapter X EDR claim. The investigative report was not
provided to Plaintiff during the counseling stage of her Chapter X EDR claim because the EDR
Plan does not provide an aggrieved party the right to an investigative report, the investigative
report contained confidential personnel information, and concerns that providing Plaintiff with a
copy of the investigative report would subvert the purpose of the counseling phase, which is to
allow the employee and the employing office to engage in open dialogue and assess the potential
for early resolution. The counseling and mediation phases are not intended to be an adversarial
process or the litigation of legal claims.
15.
If Plaintiff had not withdrawn her request for mediation under Chapter X, and if
she had filed a formal complaint under Chapter X, § 10 of the EDR Plan, and if Chief Judge
Gregory or the assigned presiding judicial officer determined that some or all of the investigative
report was germane to the adjudication of Plaintiff’s EDR formal complaint, then she could have
requested production of the investigative report accordingly.
16.
I had several conversations with Plaintiff while trying to assist her in my capacity
as the EDR Coordinator. At one point, Plaintiff’s primary demand was to be transferred to the
Defender’s office in Asheville. The Defender informed me that he was not able to do that due to
lack of space to accommodate her. In the counseling phase, because it is not an adversarial process,
the purpose is to allow the parties to agree to an appropriate resolution of the EDR claim(s). In
contrast, once a formal EDR complaint is filed, the Chief Judge or designated judicial officer has
broad authority to order “make-whole” remedies. EDR Plan §12.
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17.
On November 28, 2018, Plaintiff requested a continuation of the counseling period,
which Chief Judge Gregory granted in part setting the end of the counseling period for January 14,
2019.
18.
Plaintiff made a request that the Defender be disqualified from representing the
employing office as a respondent in her EDR matter. The Chief Judge denied Plaintiff’s request
to disqualify, which was orally communicated to Plaintiff on January 16, 2019. Chapter X, § 7 of
the EDR Plan governs disqualification; that provision vests discretionary authority with the Chief
Judge to grant or deny a request to disqualify a judicial officer, employee, or other person involved
in this dispute. The movant must support the request by producing facts justifying the
disqualification. There is no right to appeal the Chief Judge’s disqualification decision under the
EDR Plan. Plaintiff failed to come up with a cognizable basis for disqualifying the Defender.
Nothing in the EDR Plan requires the respondent to be a neutral party. To the contrary, the
respondent, by the very nature of the fact that an EDR claim is a claim by an employee against
their employer, is not a neutral party.
19.

On January 31, 2019, Plaintiff filed a request for mediation.

20.
On February 22, 2019, Plaintiff filed a supplement to her request for mediation.
Complaint ¶ 449. I served a copy of the supplement, unredacted, on the Chief Judge Gregory,
Federal Defender Martinez, and the Mediator. Complaint ¶ 451.
21.
Mediation was conducted. Everyone involved in resolving the matter worked hard
and conscientiously to foster an acceptable resolution to Plaintiff and Federal Defender Martinez.
Chief Judge Gregory instructed me to do whatever I could do to facilitate finding Plaintiff an
appointment outside of the Western District of North Carolina’s Federal Public Defender’s Office.
As a result of mediation, Plaintiff obtained a clerkship with a Fourth Circuit Judge.
22.
On March 11, 2019, Plaintiff sent an email withdrawing her Chapter X claim. GE
D- 1. In her email, Plaintiff stated that she is “honored for this [clerkship] opportunity and I very
much appreciate the Fourth Circuit’s assistance in helping me reach the best possible outcome
under the circumstances.”
23.
I am not, and have never been, Plaintiff’s supervisor or have had an employment
relationship with Plaintiff. My involvement with Plaintiff has been limited to the EDR process
and my role as the EDR Coordinator.
24.
I exercised my obligations under the EDR Plan without prejudice or bias to
Plaintiff. Where the EDR Plan was vague, ambiguous, or silent, I exercised due diligence by
relying on available resources, such as the Administrative Office of the United States Court’s
Office of the General Counsel, in assisting me interpret and administer the EDR Plan in a fair and
consistent manner.
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25.
I never suppressed, deterred, or discouraged Plaintiff from taking any action that
she was entitled to take under the EDR Plan. I also did not criticize or critique any decision that
Plaintiff made in this EDR matter. Finally, I did not make any conclusory, speculative,
disparaging, or judgmental comments about a party or entity involved in the EDR matter.
26.
I understand that Plaintiff has alleged that I somehow violated her constitutional
and statutory rights. I reject those allegations in the strongest terms. I have never taken any action
against Plaintiff that could reasonably be considered harassment. I have never taken any action
against Plaintiff due to her gender or in retaliation for her participation in the EDR process.

___________________________
James Ishida
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